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Personnel Is Policy: Succession Possibilities At The CFPB 

By Andrew Sandler and Benjamin Olson 

Law360, New York (August 17, 2017, 1:02 PM EDT) --  
The Consumer Financial Protection Bureau is headed by a single director, which 
means the replacement of one person with another can have a dramatic effect on 
the agency’s rule-making, examination and enforcement agenda and, by extension, 
the industries it regulates and consumers of financial products and services. As 
expectations that the president would fire the CFPB’s current director, Richard 
Cordray, have given way to anticipation that Cordray will resign shortly to pursue 
elected office in Ohio, affected constituencies have great interest in understanding 
who will become the interim director until the administration selects and the 
Senate confirms a new director, a process that could take many months. 
 
As discussed below, the law is not entirely clear on whether current Acting Deputy 
Director David Silberman becomes the acting director pursuant to statute or 
whether the president has the authority to select another person for that role. The 
answer to this question will have a significant impact on the operation of the CFPB 
over the next several months. Indeed, that answer will determine whether the 
agency will continue business as usual as defined by the current director’s model of 
aggressive enforcement activity or whether a significant change in its operations 
expected under a new director appointed by the president will commence in the 
short term. 
 
If the Dodd-Frank Act Controls 
 
The Dodd-Frank Act created the CFPB and the positions of director and deputy director.[1] The director 
is appointed by the president, by and with the advice and consent of the Senate, to a term of five 
years.[2] The deputy director is appointed by the director and “shall ... serve as acting Director in the 
absence or unavailability of the Director.”[3] 
 
Cordray appointed David Silberman as the acting deputy director in January 2016.[4] Because the 
deputy director serves at the pleasure of the director, it is unclear why Cordray chose to make Silberman 
the acting deputy director or whether the distinction has any legal significance. In any event, it appears 
that Cordray could remove the “acting” label prior to resigning. 
 
Therefore, if the Dodd-Frank Act provision relating to “the absence or unavailability” of the director 
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controls succession in the event of Cordray’s resignation and David Silberman is the CFPB’s deputy 
director at that time, then Silberman would serve as the acting CFPB director until such time as the 
president nominated and the Senate confirmed a new director to a five-year term. Once a new director 
is in place, he or she could appoint a new deputy director. 
 
If the Federal Vacancies Reform Act Controls 
 
The Federal Vacancies Reform Act of 1998, or “FVRA,” provides a defined process for when the head of 
an executive agency resigns. The FVRA, which was enacted during the Clinton administration, is the 
latest in a long line of statutes that attempt to strike a balance between the Senate’s constitutional 
advice and consent power over presidential appointments and the practical need to ensure that 
agencies continue to function during leadership vacancies.[5] 
 
The FVRA applies when “an officer of an Executive agency ... whose appointment to office is required to 
be made by the President, by and with the advice and consent of the Senate, dies, resigns, or is 
otherwise unable to perform the functions and duties of the office.”[6] In such circumstances, the FVRA 
provides that certain persons may perform the duties of the vacant office on an acting basis without 
Senate approval for a period of 210 days from the date of the vacancy or the date a nominee to fill the 
position is rejected, withdrawn or returned to the president by the Senate.[7] As the U.S. Supreme 
Courtclarified earlier this year, in most circumstances, an acting officer under the FVRA cannot 
simultaneously be the nominee to fill the vacant office on a permanent basis.[8] 
 
The FVRA establishes as a default that the “first assistant” to the departed officer will perform the duties 
of the vacated office on an acting basis.[9] Because the CFPB is an executive agency and its director is 
appointed by the president and approved by the Senate, it appears that the FVRA, like the Dodd-Frank 
Act, would automatically pass the acting CFPB directorship to the deputy director. 
 
However, unlike the Dodd-Frank Act, the FVRA would allow the president to bypass the deputy director. 
As an alternative to allowing the “first assistant” to perform the vacated duties on an acting basis, the 
FVRA allows the president to instead direct either a senior employee of the relevant agency or an officer 
at any agency who has already been approved by the Senate.[10] 
 
Therefore, if the FVRA controls succession following the resignation of Cordray, President Trump could 
direct a current senior CFPB employee other than Acting Deputy Director Silberman to serve as the 
acting director, although it seems doubtful that the president would find someone to his liking within 
the agency. Alternatively, and more likely, the president could direct an officer of another agency who 
has already been approved by the Senate to serve as the acting director. 
 
Dodd-Frank Act vs. FVRA 
 
It is not entirely clear whether the Dodd-Frank Act or the FVRA controls in these circumstances. The one 
thing that is clear is that there will be real and significant differences in the operation of the CFPB 
depending on which statute prevails. For that reason, the administration can be expected to conclude, if 
at all possible, that the president may appoint an acting director, and those who wish for the CFPB to 
continue business as usual may seek to challenge any such appointment. 
 
The administration would likely prefer that the FVRA control so that the president can bypass Acting 
Deputy Director Silberman and name an acting CFPB director of his choosing from among his other 
confirmed appointees. As noted above, the Dodd-Frank Act states that the CFPB’s deputy director shall 



 

 

become the acting director “in the absence or unavailability of the Director,” whereas the FVRA 
specifically addresses circumstances in which an officer of an executive agency “resigns.” Therefore, if 
Cordray’s resignation did not render him “absent” or “unavailable” to perform his duties, it appears the 
FVRA would control. The same would be true if David Silberman’s status as acting deputy director means 
he is not a “true” deputy director under the Dodd-Frank Act’s succession provision. 
 
Supporters of the CFPB’s current leadership would, of course, prefer that the Dodd-Frank Act control so 
that Silberman can serve as acting director until the Senate confirms a replacement. The FVRA contains 
an exemption for circumstances in which “a statutory provision expressly ... designates an officer or 
employee to perform the functions and duties of a specified office temporarily in an acting 
capacity.”[11] As noted above, the Dodd-Frank Act expressly designates the deputy director to “serve as 
acting Director in the absence or unavailability of the Director.” 
 
Finally, in the event that the two statutes were found to be in conflict, the Dodd-Frank Act’s specific 
provision on CFPB succession would arguably control over the FVRA’s more general provisions on 
vacancies at executive agencies. 
 
Conclusion 
 
As always, interesting days lie ahead at the CFPB. Given the CFPB’s docket of enforcement matters and 
its determined efforts to complete its rule-making agenda, the outcome of this question of succession 
will have significant consequences for the financial services industry and the consumers it serves. 
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