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Website Accessibility Suits Highlight Need For DOJ Rule 

By David Baris and Lori Sommerfield (February 22, 2018, 11:13 AM EST) 

In January 2018, another round of litigation began hitting financial institutions 
alleging inaccessibility of websites for individuals with disabilities in violation of 
Title III of the Americans with Disabilities Act of 1990,[1] which prohibits public 
accommodations from discriminating on the basis of disability. Title III of the ADA 
explicitly includes banks in the definition of a “public accommodation,”[2] but 
plaintiffs counsel have argued that it should also apply to other types of financial 
institutions. 
 
Over the past decade, the plaintiffs bar has issued demand letters and brought 
hundreds of similar lawsuits at both the federal and state level against companies 
that qualify as public accommodations under the ADA (including retail 
establishments, restaurants and hotels). Concurrently with the rise in e-commerce, 
private litigation from individuals with disabilities and their advocacy groups has 
significantly increased since 2013,[3] and most companies have settled. Financial 
institutions are simply the latest target. 
 
ADA website accessibility demand letters and lawsuits from plaintiffs counsel began 
hitting the financial services industry in mid-2016. The first wave began primarily 
against large and regional banks, followed by a second wave that targeted 
community banks in early 2017. Then, credit unions were hit during the fall of 2017. 
 
Most recently, New York and Florida — jurisdictions previously noted as hotbeds of 
ADA accessibility litigation[4] — have seen a significant uptick in individual and class action litigation by 
plaintiffs with disabilities and their advocacy groups. More than 25 ADA lawsuits were filed in those 
states during January. In fact, 10 complaints alleging inaccessibility of websites and seeking class action 
certification were filed against financial institutions in the Eastern District of New York in just one day 
last month. So far, there is no discernible pattern in the litigation, so it appears that all financial 
institutions are at risk. 
 
At issue is whether information contained in websites and mobile applications (together, “digital 
platforms”) can be adequately accessed by individuals with disabilities under a relatively vague standard 
in the ADA. Title III contains a broad nondiscrimination mandate that individuals with disabilities must 
receive “full and equal enjoyment of the goods, services, facilities, privileges, advantages or 
accommodations of any place of public accommodation.”[5] The plaintiffs bar has sought judicial 
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interpretations that this statutory language includes accessibility to digital platforms. 
 
Congress enacted the ADA in 1990, long before the proliferation of digital platforms, so Title III does not 
explicitly mention such technology in its text. However, several courts have held that digital platforms 
must be accessible to individuals with disabilities, just like physical access to brick-and-mortar 
facilities.[6] And since 2017, courts across the country are increasingly interpreting Title III of the ADA as 
applicable to the digital platforms of public accommodations.[7] 
 
The demand letters and litigation rely heavily on rules that were proposed by the U.S. Department of 
Justice — which is charged with enforcing the ADA[8] — more than seven years ago but never finalized. 
Now, the DOJ is reassessing its rulemaking and enforcement approach to the ADA. Initial indications 
suggest less clarity in setting an accessibility standard and decreasing enforcement activity. 
 
DOJ Enforcement Activity Waning While Withdrawal of Rulemaking Leaves No Clear Accessibility 
Standard 
 
Under the previous administration, the DOJ had brought a series of enforcement actions against 
companies alleging inaccessibility of digital platforms in violation of Title III of the ADA. During 2017, 
however, the DOJ’s public enforcement activity effectively ceased. Then, in December 2017, the DOJ 
withdrew its long-languishing advance notice of proposed rulemaking that sought information on an 
appropriate accessibility standard. In its notice of withdrawal, the DOJ indicated that it was evaluating 
whether it needed to promulgate regulations about the accessibility of digital platforms and noted that 
the agency “will continue to assess whether specific technical standards are necessary and appropriate 
to assist covered entities with complying with the ADA.”[9] 
 
One of the options for website standards suggested in the DOJ’s ANPR was Web Content Accessibility 
Guidelines version 2.0, or WCAG 2.0, issued by the World Wide Web Consortium. The WCAG 2.0 is a 
privately developed set of guidelines designed to make website content more accessible to individuals 
with disabilities. In its ANPR, the DOJ suggested the AA (intermediate) success criteria as a potentially 
appropriate standard because it was “comprehensive ... yet [] still feasible for Web content 
developers.”[10] Subsequently, the DOJ advocated for the WCAG 2.0 AA standard through its 
enforcement activities. 
 
With the DOJ’s ANPR now withdrawn and no indication of a new accessibility rulemaking on the horizon, 
financial institutions are left without a clear standard to follow, except the WCAG 2.0 AA benchmark 
previously set by the DOJ through its enforcement actions. Understandably, this development is 
frustrating for both the industry and individuals with disabilities. Moreover, it will likely lead to even 
more litigation and inconsistent judicial decisions. 
 
Efforts to Contain ADA Accessibility Litigation 
 
Over the past year, several banking trade associations, state legislatures and state attorneys general 
have undertaken various efforts to contain the proliferation of ADA accessibility lawsuits. 
 
Banking trade groups (such as the American Bankers Association and American Association of Bank 
Directors) have advocated for legislation at the federal and state levels to provide clarity concerning 
how institutions can meet digital platform accessibility requirements. Among other things, concepts 
advanced include freezing ADA accessibility lawsuits until the DOJ can adopt a final rule defining a clear 
accessibility standard and providing a reasonable time frame within which to comply.[11] 



 

 

 
Banking trade associations have also sought settlements with disabilities rights groups. In November 
2017, the Independent Community Bankers of America, or ICBA, announced an agreement with Access 
Now, an advocacy group for individuals who are blind, to cease sending demand letters to community 
banks for alleged violations of the ADA. Under the settlement, the ICBA agreed to adopt a “restatement 
of voluntary access principles” demonstrating its members’ commitment to provide accessible websites 
to blind individuals in exchange for releasing ICBA member banks from ADA claims. The Texas Bankers 
Association and Independent Bankers Association filed a complaint against Access Now seeking similar 
injunctive relief. 
 
Certain states have pursued legislative reform initiatives. For example, Arizona amended its version of 
the ADA to exempt websites from state law accessibility requirements to curb the activities of serial 
litigants. 
 
In addition, certain state attorneys general have sought novel approaches to crack down on ADA 
accessibility litigation — particularly from serial plaintiffs. For example, the Nevada attorney general 
intervened in a federal Title III lawsuit by a serial plaintiff who had filed at least 275 federal ADA lawsuits 
within seven months. The Nevada AG argued that the plaintiff failed to provide prior 30-day notice to 
the state agency responsible for enforcing Nevada’s anti-discrimination law before filing his 
complaint.[12] In addition, South Carolina’s attorney general sent a cease-and-desist letter to a well-
known plaintiffs firm stating that the firm’s demand letter constitutes the unauthorized practice of law 
in that state. 
 
Litigation Strategies and Risk Mitigation 
 
While the DOJ’s policy toward digital platform accessibility may remain fluid, ADA accessibility litigation 
will likely continue to present high risk for financial institutions. Although monetary damages are fairly 
limited under the ADA,[13] such cases are not easily dismissed and the cost of defense can be 
substantial, thus driving settlements. Should your institution receive a demand letter or complaint, it is 
advisable to consult legal counsel concerning an appropriate response strategy, which may depend on 
specific facts and circumstances. Attorneys’ fees can also present significant financial exposure. In 
addition, compliance risk remains high and very challenging in the absence of a clear DOJ accessibility 
standard. 
 
With no end in sight to the surge in ADA accessibility litigation and new plaintiffs counsel entering the 
arena daily, financial institutions are well-advised to prepare for receipt of demand letters or complaints 
by proactively evaluating accessibility of digital platforms and undertaking appropriate risk mitigation 
measures to become compliant. Such efforts may also serve as affirmative defenses in the event of 
litigation and help mitigate reputational risk associated with ADA noncompliance. 
 
In terms of compliance risk management, an important first step is to audit your financial institution’s 
digital platforms to determine whether any accessibility deficiencies exist and, if so, develop a corrective 
action plan. Initial audits should be conducted under attorney-client privilege with knowledgeable legal 
counsel using qualified ADA accessibility consultants. Based on prior DOJ enforcement actions, it 
appears that the WCAG 2.0 AA standard will likely become the accessibility standard over time. 
Therefore, it is advisable to use that standard for both evaluating accessibility and as a starting point for 
creating an ADA digital platform accessibility compliance program. 
 
Additional compliance risk management measures are also advisable, including designated staffing to 



 

 

ensure ADA compliance for digital platforms, development of appropriate policies and procedures, and 
posting a website accessibility statement that offers assistance to, and seeks feedback from, individuals 
with disabilities on how to improve accessibility. 
 
With litigation risk under Title III of the ADA significantly increasing and posing an imminent threat to all 
financial institutions, it is critical to get ahead of the curve and become compliant before your institution 
receives a demand letter or complaint. And it’s the right thing to do to better serve consumers and 
customers with disabilities. 
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[1] 42 U.S.C. § 12101 et seq. 
 
[2] See 42 U.S.C. § 12182(a). Title III of the ADA and DOJ regulations define a “place of public 
accommodation” as a facility operated by a private entity whose operations affect commerce and fall 
within one of the enumerated statutory categories; banks are one of those categories. 42 U.S.C. § 
12181(7); 28 C.F.R. § 36.104. In general, public accommodations must provide accessible facilities, make 
reasonable modifications to policies, procedures and practices to accommodate individuals with 
disabilities when required, and effectively communicate with individuals with disabilities. 
 
[3] Individual lawsuits brought by blind or deaf plaintiffs or advocacy groups representing such groups 
are most common. Plaintiffs typically claim that even with the use of assistive technology (e.g., screen 
readers, close-captioning, etc.), they cannot obtain adequate access to website content. 
 
[4] Americans with Disabilities Act and Website Accessibility Standards: Practical Information You Need 
Now, American Bankers Association (Nov. 14, 2016); Minh N. Vu, Kristina M. Launey and Susan Ryan, 
2017 Website Accessibility Lawsuit Recap: A Tough Year for Businesses, Seyfarth & Shaw: Blog Posts 
(Jan. 2, 2018), https://www.adatitleiii.com/2018/01/2017-website-accessibility-lawsuit-recap-a-tough-
year-for-businesses/. 
 
[5] 42 § U.S.C. 12182(a). 
 
[6] Morgan v. Joint Admin. Bd., Ret. Plan of the Pillsbury Co. & Am. Fed'n of Grain Millers, AFL–CIO–CLC, 
268 F.3d 456, 459 (7th Cir. 2001) (“public accommodation” not limited to physical sites and included 
insurer’s website); Nat’l Fed’n of the Blind v. Scribd Inc., 97 F. Supp. 3d 565, 576 (D. Vt. 2015). 
 
[7] See, e.g., Markett v. Five Guys Enters. LLC, No. 17-cv-788 (KBF), 2017 WL 5054568 (S.D.N.Y., July 21, 
2017) (denying motion to dismiss); and Andrews v. Blick Art Materials LLC, 268 F. Supp. 3d 381 (E.D.N.Y. 
2017) (denying motion to dismiss). 
 
[8] Compliance with Title III of the ADA is enforced by the DOJ’s Disability Rights Division, which is 



 

 

charged with developing enforceable accessibility standards. 
 
[9] 82 Fed. Reg. 60932 (Dec. 26, 2017). 
 
[10] 75 Fed. Reg. 43460, 43465 (July 26, 2010). 
 
[11] The House recently passed a bill titled the “ADA Education and Reform Act” (H.R. 620) amending 
the ADA that relates only to architectural barriers to access, which left digital platform accessibility 
requirements unaffected. 
 
[12] As of this writing, this action is stayed by stipulation of the parties, pending resolution of the 
Nevada attorney general’s motion to consolidate the plaintiff’s remaining open cases into a single 
matter. At the time of filing of the motion to consolidate, 89 of the 275 cases remained open. 
 
[13] Title III of the ADA provides several avenues for relief. Remedies sought by the DOJ may include 
monetary damages, injunctive relief, attorneys’ fees and costs, and civil money penalties. 42 U.S.C. § 
12188(b)(2)(A), (B); 28 C.F.R. § 36.504(a)(1), (2). Civil money penalties may not exceed $75,000 for the 
first violation or $150,000 for any subsequent violation. See 28 C.F.R. § 36.504(a)(3). Title III may also be 
enforced by a private plaintiff’s lawsuit seeking injunctive relief and attorneys’ fees and costs. 42 U.S.C. 
§ 12188(a)(2); 28 C.F.R. § 36.501 (private suits), § 36.505 (attorneys’ fees). 
 

 

 

 

 


