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The Servicemembers Civil Relief Act enables ser-
vicemembers “to devote their entire energy to the
defense needs of the Nation” by deferring or suspend-
ing certain obligations during active duty and for
certain periods after the end of active duty.1 The
SCRA’s core protections include interest-rate reduc-
tions on certain credit obligations, and the prevention
of foreclosure and repossession of certain property.

Both federal regulators and individual plaintiffs
have pushed to expand the SCRA’s protections to cover
a broader range of obligations and liabilities. The busi-
ness obligations of individual servicemembers is one
area of increasing focus, as typified by a recent case,
Davis v. City of Philadelphia.2 A servicemember
attempted to reduce the risk of personal liability by
transferring property to a corporation that he owned.
He did not realize, however, that the transfer would
operate to remove the property from potential future
SCRA protections.

The 3d U.S. Circuit Court of Appeals delivered the
first appellate opinion on the issue, affirming a district
court’s order dismissing the case and holding that

SCRA protections do not attach to property owned by a
corporation — and provided much-needed guidance on
the limits of the SCRA’s reach.

Michael Davis and his wife attempted to “insulate
themselves from liability” by transferring full owner-
ship of their rental property to Global Sales Call
Center, a Pennsylvania corporation solely owned and
managed by Davis.3 In 2009, after several periods of
military service, Davis requested that the Philadelphia
Department of Revenue reduce the interest accruing
on Global’s property tax debt under the SCRA because
Davis was a servicemember.

The city department denied Davis’s request on the
basis that Global was a corporation and not a service-
member entitled to the SCRA’s benefits and protec-
tions. Davis’ ownership of Global did not change the
analysis. Davis, at the direction of the revenue depart-
ment, filed a tax abatement petition with the
Philadelphia Tax Review Board in 2010, requesting a
recalculation of the interest and penalties against his
property. The Review Board agreed with the revenue
department and denied Davis’s petition.
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Foreclosure prompts SCRA suit

The City of Philadelphia in 2011 initiated

foreclosure proceedings against Global’s property

because of the company’s failure to pay overdue

property taxes. The City obtained a judgment from

the Philadelphia Court of Common Pleas permitting

foreclosure. Davis petitioned the court to reopen the

judgment, arguing that the foreclosure violated his

rights under the SCRA. The court again ruled in the

City’s favor and signed the foreclosure petition.4

Davis subsequently brought suit under 42 U.S.C.

§ 1983 in federal district court, arguing that the City

had violated the SCRA. The district court granted
the City’s motion to dismiss, holding that Global
lacked statutory standing to assert a SCRA claim
because it was a corporate entity and not a service-
member eligible for the SCRA’s protections.5

The district court also held that Davis lacked
statutory and constitutional standing because he was
not personally liable for Global’s tax debt.6 Davis
appealed the decision to the 3d Circuit.7

The appellate court affirmed the decision of the
district court on three principal bases:8

E First, it emphasized that the SCRA defines a ser-
vicemember as “a member of the uniformed
services.”9 The court noted that, “[a]lthough
federal law treats corporations as ‘people’ in many
respects, it does not deem them soldiers”10 for
purposes of conferring statutory standing. Because
only a “servicemember” may apply for relief under
the SCRA, the statutory text prevented Global
from asserting standing.11

E Second, while the court disagreed with the court
below that Davis lacked standing (as he was a
servicemember),12 it held that Davis could not
state a claim for relief. Specifically, while Davis
alleged that interest accrued on the debt exceeded
the 6 percent statutory cap, he could not allege
either that this excess interest was assessed
against him personally or that a “servicemember”
owned the property in question.13

E Finally, the appellate court also held that § 4026
of the SCRAdid not prevent the City from foreclos-
ing on the property. That section states that a
creditor may not use a servicemember’s personal
assets to satisfy a business debt during a period of
military service.14

The court recognized that the “necessary corollary
to this rule is that business creditors are allowed to
execute on the servicemember’s business assets to
satisfy business debt, even if the servicemember is
personally liable for that business debt.”15 Because
Global incurred the tax liability and owned the
property, § 4026 did not apply.16

Decision emphasizes dividing line

The 3d Circuit’s holding that the SCRA does not
protect corporations extends a line of cases
appropriately distinguishing between servicemem-
bers and their business interests. In two unreported
cases — Cathey v. First Republic Bank17 and Newton
v. Bank of McKenney18— federal district courts held
that the SCRA does not apply to obligations incurred
by a corporation.19

In Newton, the court noted that, “had Congress
meant to embrace corporations within the ambit of
the SCRA, it certainly could have done so, just as it
did with dependents.”20 Importantly, the 3d Circuit
maintained the distinction between corporation and
servicemember for purposes of the SCRA
notwithstanding that Davis owned and managed
Global. Accordingly, the court ruled out the necessity
for any balancing or majority ownership test.

The appellate panel noted that, in transferring
their property to a corporation to protect themselves
from personal liability, the Davises lost the personal
protections of the SCRA in an “unfortunate twist of
law and fate.”21 However, treating corporations as
separate legal entities provides their owners with a
number of advantages, including preferential tax
treatment for corporate assets, limited liability for
the individual owners, and the streamlined transfer
of assets to a subsequent owner of the corporation.

As the appellate court noted, there are both benefits
and limitations to incorporation, and Davis cannot
“have his cake and eat it too.”22 The SCRA “must be
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read with an eye friendly to those who dropped their

affairs to answer their country’s call,”23 but the 3d

Circuit’s decision affirms that the text of the statute

appropriately limits the scope of its protections.
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